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except as provided in paragraph (b) of 
this section. 

(b) When a sponsor is found to have 
good cause or to be without fault (as 
defined in the State plan) for not pro-
viding information to the agency, the 
sponsor will not be held liable for the 
overpayment and recovery will not be 
made from this sponsor. 

(c) An overpayment for which the 
alien or the sponsor and the alien are 
liable (as described in paragraphs (a) 
and (b) of this section) shall be repaid 
to the State or recovered in accordance 
with § 233.20(a)(13). If the agency is un-
able to recover the overpayment 
through this method, funds to reim-
burse the agency for the overpayment 
shall be withheld from future payments 
to which the alien or the alien and the 
individual sponsor are entitled under: 

(1) Any State administered or super-
vised program established by the So-
cial Security Act, or 

(2) Any federally administered cash 
benefit program established by the So-
cial Security Act. 

[47 FR 5680, Feb. 5, 1982 as amended at 49 FR 
35602, Sept. 10, 1984] 

§ 233.53 Support and maintenance as-
sistance (including home energy as-
sistance) in AFDC. 

(a) General. At State option, certain 
support and maintenance assistance 
(including home energy assistance) 
may be excluded from income and re-
sources. 

(b) Definitions. The following defini-
tions are limited to the support and 
maintenance assistance provisions of 
this section. 

Appropriate State agency means the 
agency designated by the chief execu-
tive officer of the State to handle the 
State’s responsibilities with respect to 
support and maintenance assistance 
under paragraph (c) of this section. 

Based on need means that the assist-
ance is given to or on behalf of an ap-
plicant or recipient for the purpose of 
support and maintenance (including 
home energy) and meets the criteria 
established by the State for deter-
mining the need for such assistance. 

In kind assistance means assistance 
furnished in any form except direct 
cash payments to an applicant or re-
cipient or direct payments to an appli-

cant or recipient through other finan-
cial instruments which are convertible 
to cash. 

Private, nonprofit organization means 
a religious, charitable, educational, or 
other organization such as described in 
section 501(c) of the Internal Revenue 
Code of 1954. (Actual tax exempt cer-
tification by IRS is not necessary). 

Rate-of-return entity means an entity 
whose revenues are primarily received 
from the entity’s charges to the public 
for goods or services, and such charges 
are based on rates regulated by a State 
or Federal governmental body. 

Support and maintenance assistance 
means any assistance designed to meet 
the expenses of day to day living. Sup-
port and maintenance assistance in-
cludes home energy assistance. Home 
energy assistance means any assist-
ance related to meeting the cost of 
heating or cooling a home. Home en-
ergy assistance includes such items as 
payments for utility service or bulk 
fuels; assistance in kind such as port-
able heaters, fans, blankets, storm 
doors, or other items which help reduce 
the costs of heating and cooling such 
as conservation or weatherization ma-
terials and services; etc. 

(c) Requirements for State Plans. If a 
State elects to exclude from income 
and resources support and maintenance 
assistance, the State plan for AFDC 
must as specified below: 

(1) Provide that an appropriate State 
agency will certify that support and 
maintenance assistance is based on 
need (as defined in paragraph (b) of this 
section), and that such certification 
will be accepted for purposes of deter-
mining eligibility for and the amount 
of payments under the AFDC program. 

(2) Provide that in joint AFDC/SSI 
households, support and maintenance 
assistance furnished to the household 
which is not excluded under this para-
graph will be prorated on a reasonable 
basis to determine the amount pro-
vided to the AFDC assistance unit. The 
State plan must describe the method 
that will be used to prorate the assist-
ance in these circumstances. 
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(3) Provide that the types and 
amount of support and maintenance as-
sistance that are excluded when re-
ceived by an AFDC applicant or recipi-
ent will also be excluded in deter-
mining the income and resources of a 
parent, stepparent, spouse or alien 
sponsor whose income is considered 
available to an AFDC applicant or re-
cipient. 

(4) Provide that the State may ex-
clude, from income and resources, sup-
port and maintenance assistance (as 
defined in paragraph (b) of this section) 
which the appropriate State agency 
certifies is based on need, if the assist-
ance is furnished by: 

(i) A supplier of home heating gas or 
oil, regardless of whether the assist-
ance is in cash or in kind; or 

(ii) A municipal utility providing 
home energy, regardless of whether the 
assistance is in cash or in kind; or 

(iii) A rate-of-return entity which 
provides home energy, regardless of 
whether the assistance is in cash or in 
kind; or 

(iv) A private nonprofit organization, 
but only if such assistance is in kind. 

(5) Provide that, if the State elects to 
exclude from income and resources any 
support and maintenance assistance, 
the State plan must: 

(i) Describe the criteria that will be 
used to determine the need for the as-
sistance; 

(ii) Identify the types and amounts of 
assistance which will be excluded; and 

(iii) Provide that any limitations will 
be made on a reasonable basis. 

[51 FR 39533, Oct. 29, 1986, as amended at 56 
FR 64204, Dec. 9, 1991] 

§ 233.60 Institutional status. 
(a) Federal financial participation. (1) 

Federal financial participation under 
title I, X, XIV, or XVI of the Social Se-
curity Act is not available in payments 
to or in behalf of any individual who is 
an inmate of a public institution ex-
cept as a patient in a medical institu-
tion. 

(2)(i) Federal financial participation 
under title X or XIV of the Social Se-
curity Act is not available in payments 
to or in behalf of any individual who is 
a patient in an institution for tuber-
culosis or mental diseases. 

(ii) Federal financial participation 
under title XVI of the Social Security 
Act is not available in payments to or 
in behalf of any individual who has not 
attained 65 years of age and who is a 
patient in an institution for tuber-
culosis or mental diseases. 

(3) For purposes of this paragraph: 
(i) Federal financial participation is 

available in payments for the month in 
which an individual (if otherwise eligi-
ble) became an inmate of a public insti-
tution, or a patient in an institution 
for tuberculosis or mental diseases; 

(ii) Whether an institution is one for 
tuberculosis or mental diseases will be 
determined by whether its overall 
character is that of a facility estab-
lished and maintained primarily for 
the care and treatment of individuals 
with tuberculosis or mental diseases 
(whether or not it is licensed); 

(iii) An institution for the mentally 
retarded is not an institution for men-
tal diseases; 

(iv) An individual on conditional re-
lease or convalescent leave from an in-
stitution for mental diseases is not 
considered to be a patient in such insti-
tution. 

(b) Definitions. For purposes of Fed-
eral financial participation under para-
graph (a) of this section: 

(1) Institution means an establish-
ment which furnishes (in single or mul-
tiple facilities) food and shelter to four 
or more persons unrelated to the pro-
prietor, and in addition, provides some 
treatment or services which meet some 
need beyond the basic provision of food 
and shelter. 

(2) In an institution refers to an indi-
vidual who is admitted to participate 
in the living arrangements and to re-
ceive treatment or services provided 
there which are appropriate to his re-
quirements. 

(3) Public institution means an institu-
tion that is the responsibility of a gov-
ernmental unit or over which a govern-
mental unit exercises administrative 
control. 

(4) Inmate of a public institution means 
a person who is living in a public insti-
tution. An individual is not considered 
an inmate when: 
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